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the Memorandum of Law by the City of Pigeon Forge, Tennessee.
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IN THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

AMEND ITS CERTIFICATE OF

)
)

PETITION OF ON-SITE SYSTEMS, INC. TO ) Docket No. 03-00329
)

CONVENIENCE AND NECESSITY )

MEMORANDUM OF LAW BY THE CITY OF PIGEON FORGE

Issue Presented

On May 10, 2004, the Hearing Officer 1n this case, Randal L. Gilham! 1ssued a Notice of
Filing and Status Conference in this docket.' In the Notice of Filing and Status Conference, Mr.

Gilliam requested a Memorandum of Law on the following issue:

Whether the grant of a Certificate of Convenience and Necessity to a public utihty (as
defined by Tenn. Code Ann. § 65-4-101) providing wastewater treatment services in
an 1dentified service area operates to exclude other public utilities or non;-utilities (as

defined by Tenn. Code Ann. § 65-4-101) from providing wastewater treatment
services 1n the 1dentified service area.

The City of Pigeon Forge 1s a non-utility under T.C.A. § 65-4-101 and 1ts discussion 1s thus limited

accordingly.

Discussion

1. A certificate of public convenience and necessity in favor of Tennessee Wastewater

Systems cannot exclude the City of Pigeon Forge from providing wastewater service
within an annexed portion of the 1dentified service area.

1 This docket has been consolidated with Docket No 04-00045
1




All parties to this action agree that 1t 1s well-settled law that within 1ts boundaries a
municipality has the power to provide utility services 1tself, or choose whichparties will provide
utility services, regardless of whether a public utility has a certificate of convenience and necessity i
the area to be served “Municipalities in Tennessee have the nght to grant exclusive franchises for
public utilities and public services, regardless of the form of the municipal government.” City of

South Fulton v. Hickman-Fulton Counties Rural Elec. Coop., 976 S.W.2d 86, 89 (Tenn. 1998). As

to sewer systems specifically, “the establishment and maintenance of a sewer system by city 1s

ordianly regarded as an exercise of its police power.” Campbell v. City of Knoxville, 505 S.W.2d

710, 711 (Tenn. 1974) and Patterson v. City of Chattanooga, 241 S.W.2d 291, 294 (Tenn. 1951)

(c1ting McQuullan, Municipal Corporations, Sec. 1545). See also, Zirkle v. City of Kingston, 396

S.W.2d 356, 360 (Tenn. 1965) (setung forth several Tennessee Code provisions applicable to a
municipality’s power to maintain and operate a sewer system). Under the Tennessee annexation
statutes, when a municipality chooses to provide “utility water service” within its municipal
boundaries, and all or part of such area 1s included within the scope of a certificate of convenience
and necessity, the municipality may exercise its powers of eminent domarmn with regard to any

existing sewer “facilities.” See, T.C.A. § 6-51-301(a)(1)-(2). The Tennessee Court of Appeals,

though not directly holding such, has assumed that the term “utility water service” includes sewer

service within the scope of the § 301. Lynnwood Utility Corp. v. City of Franklin, No. 89-360-I1,

1990 WL 38358, at *3 (Tenn. Ct. App. Apr. 6, 1990) (copy attached)2

2
In the Lynwood case, the Tennessee Court of Appeals decided an action brought by a public utility holding a

certificate to provide sewer services tn a portion of an area that had been annexed by the City of Franklin The plaintiff

had installed and was operating a sewer system for a large, new subdiviston, but had no pipes 1n the ground, had not

constructed any plant, had no equipment of any kind, and had not made any physical addition of any kind in the
1

remainder of the annexed area Nevertheless, the plaintiff sued claimung that it deserved compensation solely because it

held a certificate and was now deprived of providing sewer service to part of the annexed area Tihe Court of Appeals

2



A certificate of public convenience and necessity from the Tennessee Regulatory

Authonity may exclude the City of Pigeon Forge from providing service within the

identified service area prior to annexation of portions of that service area by the City.

There 1s a substantial risk that if Tennessee Wastewater Systems recel
convenience and necessity at 1ssue, the City of Pigeon Forge would be exclu
service within the identified service area outside of 1ts city limits. Under Tenn

301(a)(1), “no municipality may render utility water service to be consumed 1n

municipal boundaries when all of such area is included within the scope of a certs

of convenience and necessity . . . in favor of any person, firm or corporation a

ves the certificate of

ded from providing

Code Ann. § 6-51-
any area outside 1ts
ficate or certificates

uthorized to render

such utility water service.” For purposes of this memorandum, we may assume that the term “utility

water service” includes sewer service within the scope of the § 301(a). See, Lynnwood Utility Corp.,

1990 WL 38358, at *3.

A decision of the Tennessee Court of Appeals indirectly addresses wheth

er a municipality 1s

excluded under T.C.A. § 6-51-301(a)(1) from providing utility water service to an area outside of 1ts

boundaries. See, Westland Drive Service Co. v. Citizens & Southern Realty Investors, 558 S.W.2d

439 (Tenn. Ct. App. 1977). In this case, the Knoxville Uulities Board (“KUB’
water services in 1972 to an apartment complex, Timbers West, constructed imme
and outside of the Knoxwille corporate limuts. Westland had earlier obtaine
convenience and necessity from the Tennessee Public Service Commusston (“Comr;

Westland an exclusive franchise to provide services throughout its certified area,

b

began to provide
diately adjacent to
d a certificate of
nission”) granting

which included the

held that the certificate did not qualify as “facihities” under T C A § 6-51-301(a)(2) and that pla
therefore did not exceed zero In dicta, the court noted that a certificate holder possesses an intang

3
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site of the apartment complex. After KUB began providing water services to Timbers West,
Westland filed a complaint before the Commussion in 1973. The Commussion simply reaffirmed that
Westland had an exclusive franchise. However, because the Commussion had! no junsdiction over
KUB and Timbers West, the Commussion’s order instructed Westland to “proceed 1n a court of
equity to nsure that its franchise area is not infringed upon by KUB . .”

In 1975, Westland brought a lawsuit seeking to enjoin KUB from furnishing water to the
apartment complex pursuant to T.C.A. § 6-51-301(a)(1) (then, § 6-319). The Chancellor dismissed

the lawsuit 1n favor of KUB, apparently because “it would be mequitable and unjust to require

Timbers West to disconnect from KUB’s service and hook on to Westland’s facilities.” The Court
of Appeals affirmed the dismissal, but solely on the grounds that the language 1n|the first sentence of
§ 6-51-301 did not come into effect until April 5, 1974 — nearly two years after KUB began
providing water service to Timbers West. Therefore, prior to the enactment of the provision, “it was
not a violation of the Tennessee statutes for KUB to serve Timbers West.” |Because the 1974
amendment could not apply retroactively, it “would have no effect on KUB and Timbers West’s
valid 1972 agreement.”

The clear implication of this decision 1s that, from 1974 forward, the language 1n the above-
quoted first sentence of T.C.A. § 6-51-301(a) excludes a municipality from providing sewer service

to an area outside its municipal boundaries when such area 1s already within the scope of a certificate

of convenience or necessity.

Although the Tennessee Regulatory Authority (“Authority”) itself cannot prohibit a

municipality from serving n an certificated area, the Authonty must be mindful 1n considering

sewer services, which might have value n the context of the eminent domain laws, but that the certificate holder 1s only
entitled to damages that may not exceed the replacement cost of the facilities under §301(a)(2)

4




whether to grant a certificate that T.C A. § 6-51-301 may exclude a municipality from providing
sewer service 1n the certificated area outside the municipal boundaries. The Authonty’s actions 1n
granting broad, “blanket” certificates can have sigmificant consequences for a municipality when 1t
seeks to expand municipal sewer service 1n anticipation of urban growth and subsequent annexation.
The Authority clearly possesses the discretion to consider these potential issues when deliberating
on a certificate application. See, T.C.A. § 65-4-201 (stating that a certificate 1s based on
considerations of future public convenience and necessity).

There 1s a possible exception to the prohibition 1n the first sentence of{T.C.A. § 6-51-301
when a municipality has established sewer service outside of its boundaries in an urban growth area

that 1s then later included within a scope of a certificate’s area. Such an exception is consistent with

the Authority’s certification statutes. Under T.C.A. § 65-4-201, a public utility cannot establish
service 1n a territory already receiving that utility service without a certificate; provided that the a
public utility need not obtain a certificate for an extension 1n territory where 1t has already lawfully
commenced operations or Into territory contiguous to 1ts existing utility system. Likewise, a
municipality, which has at least the same rights as a public utility, should be able to expand ts utility
service 1n areas outside 1ts boundaries where 1t has already lawfully commenced operations.

This interpretation of the prohibition 1n § 6-51-301 1s much more consistent with several

other Tennessee statutes and case law that allow a municipality to extend 1ts water

service outside of

1ts borders, 1rrespective of a certificate of convenience or necessity. The Tennessee Supreme Court

“has on numerous occasions approved the rule above announced, that a city may,

such [sewer systems] beyond its corporate Iimits.” Patterson, 241 S W.2d 291,

own and operate

294 (citing prior

decisions). Under T.C.A. § 6-54-109, 1t 1s not unlawful for a municipal corporation chartered to




supply water to acquire franchises or property of any similar corporation in such city or town and 1n

the terntory adjacent to the same. Under Tennessee’s Revenue Bond Law,

operate and maintain any public works for the use and benefit of persons

a municipality may

located outside the

territorial boundaries of such mumcipality. T.C.A. § 7-34-104(a)(2). According to T.C.A. § 7-35-

401(a), every ncorporated city 1s authorized to operate and maintain within
corporate limits of such city a waterworks system and/or sewerage system.
Moreover, under the Authonty’s own certificate of conventence and

municipality 1s not required to obtain a certificate for any project or developmen

and/or without the

necessity statutes, a

, and a municipality

may determine that the provisions of the certificate statutes do not apply where a municipality, by

resolution or ordinance, declares that a public necessity requires competition within that

municipality. T.C.A. §§ 65-4-202, 207(a). The Revenue Bond Law 1s 1n accordance, stating that 1t

is not necessary for any municipality to obtain a certificate of convenience or necessity in order to

extend, maintain or operate any public works. T.C. A. § 7-34-106.

Some Tennessee statutes are more consistent with the prohibitory language 1n the first

sentence of § 6-51-301(a), however. For example, even though T.C.A. § 7-51-401(a) states that each

municipality 1s authorized to extend sewage collection and treatment services beyond its boundaries

to customers desiring such service, § 7-51-401(c) states that no such municipality shall extend its

services into sections of roads or streets already occupied by other public agencies rendering the

same service, so long as such other public agency continues to render such service! See, Whitehaven

Utility District v. Ramsay, 384 S.W.2d 351 (Tenn. 1964); Tenn. AG Opinion No! 01-125 (8/7/01).

Conclusions

It 1s well-settled (and agreed upon by all parties hereto) that a municipality has absolute
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power to provide utility service within an area that 1t has annexed. There i1s a significant nsk,

however, that a municipality may be excluded from extending 1ts utility services into an urban

growth area slated to be annexed 1n the future 1f a public utility holds a certificate that covers the

urban growth area. This 1ssue is within the Authority’s discretion to consider when deliberating on a

certificate application, and the Authority should exercise such discretion in the current action.

Dated this £€ day of May, 2004.

Respectfully submitted,

I Lot P i

G. Scott Thomas (No. 10133)
BASS, BERRY & SIMS PLC
315 Deaderick Street, Suite 2700
Nashville, Tennessee 37238
(615) 742-6200

James L. Gass

Ogle, Gass & Richardson PC
103 E Bruce

P.O. Box 5365

Sevierville, TN 37864-5365

Attorneys for the City of Pigeon Forge
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Mark Jendrek P.C.
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Nashville, Tennessee 37219

Donald L. Scholes

Branstetter, Kilgore, Stranch & Jennings
227 Second Avenue North, 4™ Floor
Nashville, Tennessee 37201-1631

G. Scott Thomas
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SEE COURT OF APPEALS RULES 11 AND 12

Court of Appeals of Tennessee, Middle Section at
Nashville.

LYNNWOOD UTILITY COMPANY,
Plaintiff- Appellant.

V.
THE CITY OF FRANKLIN, TENNESSEE,
Defendant- Appellee.

Aprl 6, 1990.

Appeal No. 89-360-I, Williamson Equity,
Appealed from the Chancery Court for Williamson
County, Henry Denmark Bell, Chancellor.

Hams A Gilbert, J. Graham Matherne, Wyatt,
Tarrant, Combs, Gilbert & Milom, Nashville, for
plaintiff-appellant.

William L. Baggett, Jr, Fams, Warfield &
Kanaday, Nashville, Charles W. Burson, Attorney
General and Reporter, John Knox Walkup, Solicitor
General, Michael W. Catalano, Deputy Attorney
General, Nashville, for defendant-appellee.

OPINION
LEWIS, Judge.

*1  Plantff Lynnwood Utility Company
(Lynnwood) filed its complaint against defendant,
The City of Franklin, Tennessee (Franklin), m
which Lynnwood sought compensation from
Franklm  for Franklin's alleged taking of
Lynnwood's right to serve an area m North
Williamson County, Tennessee, with utility sewer
service. Franklin had annexed the area in question
subsequent to the Tennessee Public Service
Commission (PSC) graning Lynnwood a
"Certificate of Convenience and Necessity" to

Copr © West 2004 No Claim to Orig. U S. Govt Works
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provide utility sewer service to the area 1n question.

Following the fihlng of Franklin's answer,
Lynnwood moved for partial summary judgment
pursuant to Tenn.Code Ann: § 6-51-301, et seq
Thereafter, Franklin moved ifor summary judgment
on the grounds (1) that Lynnwood was not entitled
to rely on Tenn Code Ann. § 6-51-101, et seq, (2)
that even 1if Tenn Code Anh. § 6-51-101, et seq.
]

were applicable, Lynnwoods damages under
Tenn.Code Ann § 6-51-101 ,would be zero, (3) that
Franklin had complied with Tenn.Code Ann. §
65-4-207 and therefore nol legal dispute existed
between Franklin and Lynnwood, (4) that
Lynnwood had no constxtutx{)nal taking claim, and
(5) that public policy con51deratlons dictate that
Franklin be permitted to serve the disputed area
without payment of compensaﬂon to Lynnwood.

The trial court thereafter took the matter under
advisement and, on 29 December 1988, entered an
order overruling Lynnwoodjs motion for partial
summary judgment and sustammg Franklin's motion
for summary judgment on grounds (1), 2) and (3)

Lynnwood filed a petition to rehear the 29
December 1988 order and moved the tnal court to
reach the constitutional issues] which it had raised 1n
its pleadings and which had }arisen because of the
nature of Franklin's motion for summary judgment

In conjunction with 1ts petition to rehear, Lynnwood
also moved that the Tennessee Attorney General be
made party defendant in order to fully bring before
the court the 1ssues concerning the constitutionality
of Tenn.Code Ann. § 6-51-301

On 7 July 1989, the trial |court denied all of
Lynnwood's motions. Lynnwood has properly
perfected its appeal.

The facts pertinent to our inquiry are as follows.

Lynnwood 1s a pnvately-owned sewer utility
company and subject to the rules of the PSC.
Tenn Code Ann. § 65-4-101.

In June 1976, Lynnwood applied for and was

Page 2 of 5
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granted a Certificate of Public Convenience and
Necessity to serve the Cottonwood Development
and Dramnage Basin of the Lynnwood Branch in
northern Williamson County. Since the issuance of
its Certificate, Lynnwood has been operating 1n its
designated service district, providing sewer service
to a large residential development, as well as other
customers within 1ts designated service area.
Lynnwood had not extended its system to certain
undeveloped areas of its designated service district,
but had never refused to do so. Lynnwood has
never been requested to provide sewer service to
these undeveloped areas.

In 1986, Lynnwood petitioned the PSC for an
mcrease in 1ts rates and tap fees. During the
hearing on 1ts petition, Lynnwood stated that no
new customers were expected 1 1ts existing service
area. It also developed that Lynnwood did not
have any excess capacity in its sewer treatment
facilities In order to serve other customers,
additional capacity would have been needed.

*2 In the Summer of 1986, Harlon East Properties
(Harlon), a Raleigh, North Carolina based land
development Company, commenced negotiations
with owners of property in northern Willamson
County The property was undeveloped and a large
portion of the property was in Lynnwood's utility
service district. The property was open farmland
owned by three different owners, and only a few
persons resided on the property. No part of the
property Harlon wished to purchase contained sewer
mains, pumping stations, treatment stations, sewer
lines, or any other type of sewer equipment.

Harlon planned to develop this property imnto a
residential development to be known as Fieldstone
Farms. A portion of Fieldstone Farms 1s within
Lynnwood's service area.

On 28 October 1986, a referendum election
regarding whether the land 1n question would be
annexed by Franklin was passed and 1147 acres
were annexed wnto Franklin.

On 12 November 1986, Lynnwood wrote Harlon
requesting a meeting to discuss Lynnwood's
providing sewer services to that portion of
Fieldstone Farms located within Lynnwood's
designated service area. A copy of the
correspondence was sent to Franklin

Copr. © West 2004 No Claim to Orig. U S Govt Works
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On 25 November 1986, Harlon wrote the Mayor of
Franklin confirming that | the area contaiming
Fieldstone Farms was annexed and acknowledging
that Harlon and Franklin had reached a "tentative
agreement” that Franklin would provide water and
sewer services to the annexed area. Harlon
requested that Franklin exerdise its night to provide
water and sewer service to] the annexed area and
also requested Franklin to| attempt to reach an
agreement with LynnwoodI regarding Franklin's
providing sewer service to Fieldstone Farms.

On 8 December 1986, the Water Committee of the
Franklin Board of Ma'yor and Aldermen
unammously recommended jthat Franklin provide
sewer service to the entire newly annexed area.

On 9 December 1986, the |Mayor and Board of
Aldermen unanimously approved the Water
Commuttee's recommendation with a proviso that
Lynnwood be notified of Franklin's intention The
9 December minutes of the Board do not reflect an
election by Franklin to exercise exclusive rights to
service the annexed area.

On 14 April 1987, the Franlklm Board of Mayor
and Aldermen passed a resolutlon declaring its
intention to serve the annexed area and confirming
the nght of Lynnwood to lcompete for service
pursuant to Tenn.Code Ann. § 65-4-207.

Lynnwood's first 1ssue is:

Page 3 of 5

Does T.CA § 6-51-301
compensation for a private
company's right to serve an

provide a right of
sewer water utility
area when that utility

company holds a Certificate |of Convemence and
Necessity from the Tennessee Public  Service
Commission where the utility ‘has operated a sewer
plant in part of the area for ma‘ny years, and then an
adjoining municipahty annexes part of the
undeveloped area?"

A. Does T C.A. § 6-51-301 apply only to a purified
water utility company and ndt to a sewer water
utility company

B. Does TC.A. § 6-51-301 apply only where there
have been physical improvements laid mto the
ground by the sewer water cc'>mpany, or does the
statute apply to the nght to serve the service area
lost by the utility when part Of 1ts overall service

5/13/2004
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area 1s appropniated by the mumcipality through
annexation?

’%*3 For the purposes of this opinion we assume,
:ithhout holding, that the term "utility water service"
an the statute includes sewer service and that the
%sewer service provided by Lynnwood comes within

the statute

With that assumption in place, we must determine
if Lynnwood, under the undisputed facts, suffered
damages as a result of Franklin's election to provide
sewer service to that portion of the annexed area in
which Lynnwood held a Certificate of Convenience
and Necessity

The tnal court, in granting Franklin's motion for
summary judgment, determined that even if
Tenn.Code Ann § 6-51-301 did apply to a sewer
utility provider such as Lynnwood, summary
judgment was still appropriate since the amount of
damages to which Lynnwood would be entitled
would not exceed zero under Tenn.Code Ann. §
6-51-301(a)(2) which provides:

Such proceeding [to determune damages] shall be
conducted according to the laws of eminent domain
, Title 29, Ch. 16, and shall include a determination
of actual damages, incidental damages, and
incidental benefits, as provided for therein, but
no event shall the amounts so determined exceed
the replacement cost of the facilities.

Lynnwood concedes that it hasf A9 -pipesyin the
ground, that it had constructed no plant that 1t has
no equipment of any kind, nor has it made any
physical addition of any kind in that portion of the
area annexed i which 1t holds a Certificate of
Convemence and Necessity. Lynnwood had not
constructed its treatment plant so that 1t has an over
capacity as a result of not being able to serve the
annexed area.

Lynnwood only has a Certificate of Convenience
and Necessity issued by the PSC and has never
provided sewer services to the annexed area.

Lynnwood contends that the 1ssue is what 1s meant
by the term "facilities” as used in Tenn.Code Ann §
6-51-301(a)(2) Lynnwood argues that 1ts
Certificate of Convenience and Necessity 1s
included within the term “facilities.” We

Copr. © West 2004 No Claim to Orig. U.S Govt. Works
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respectfully disagree.

We are of the oplmon that.ithe . term: vfacﬂmes;masf,
used? inTenn in:Code ™ Ann::: :§L.6-51-301(a)(2) eans
phys1cal fac1lmesf not a right to construct physical
facilities and Jot a_ _nght %o_-sewe ~an,_area. We
reiterate that Lynnwood has no: physxcal‘ fac1lmes of
anyz kmd*m £ of* on. the:: annexed *aréa.zF er 1t
cannot be argued that there' has been damage to
Lynnwood's physical facilies located outside the
annexed area. Lynnwood adm1tted in the hearing
before the PSC that its treatment factlities were not
presently built to serve exce'ss customers. In other
words, Lynnwood has not constructed  its physical
facilities 1n anticipation of ser\lmg a larger area.

Our search has not revealed any Tennessee
authority, and Lynnwood |has not cited any
Tennessee Authonty, to support 1ts argument that 1its
Certificate of Convemence anhd Necessny, te, 1ts
right to serve the annexed ared, 1s a "facihity” which
15 compensable under the statut'e

Lynnwood relies on Hartford|Electric Light Co. v.
Federal Power Comm'n., 131 F2d 953 (2nd
Cir 1942), and Mississippi Power and Light Co. v.
City of Clarksdale, 288 So 24 9 (Miss 1973). We
are of the opmion that these cases are mapposite to
the facts in the case before us.

*4 In Hartford the court found that the plamntiff
company's contracts, accountsl memoranda, papers
and other records utilized in connectlon with sales
constituted facilities for the pugposes of the Federal
Power Act, 16 U.S C. § 791(a), et seq. Here, none
of these items are at 1ssue, Franklin has not
attempted to assume operating| any of Lynnwood's
existing facilities, nor has 1t attempted to acquire
any of Lynnwood's accounts, pap'>ers, contracts, etc.

In Mississippr Power and Light, Co., the statute did
not give the municipality the absolute first right to
serve upon annexation. The | Mississipp1  statute
contained a "grandfather" provision that favored the
onginal service providers. The court therefore
deemed the grandfather franchise a "valuable right.”
We have no such provision in} Tenn Code Ann. §
6-51-301.

A Certificate of Convenience and Necessity is not a
facility. However, even if we could find that the
Certificate of Convemience and Necessity is
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included in the term “facilities," Lynnwood has,
under the facts and circumstances of this case,
damages which do not exceed zero.

When an area is annexed in which an individual or
corporation has a Certificate of Convenmence and
Necessity and the "municipality chooses to render a
utibty or water services,” the holder of the

may;;not,}s exceedrﬁ Ctherer T G
facnlltles'"'“‘l?r Tenn Cod >-Ann £ §. 6-51 301(a)(2)
Lynnwood possesses nothmg in the annexed area
except the Certifficate of Convenience and
Necessity, ie., an intangible "right" to provide
sewer services. As argued by Franklin, payment of
the "replacement costs” of items to be transferred
makes no sense 1 the context of an mtangible nght
to provide sewer service

While an intangible right to provide sewer services
might have some value in the context of the "law of
eminent domain,” Tenn.Code Ann. § 29-16-101, et
seq, damages under Tenn.Code - LAm.... §
6-51-301(a)(2) are limited to&gplacement'costs’

There is no replacement cost as contemplated by
Tenn.Code Ann. § 6-51-301(a)(2) for an intangible

nght to provide sewer services.

The Chancellor properly granted summary
judgment on the ground that the damages
Lynnwood suffered did not exceed zero.

In view of our holding under this 1ssue, we deem it
unnecessary to address other issues raised by
Lynnwood and, therefore, pretermit them.

The judgment of the Chancellor is affirmed with
costs assessed to Lynnwood and the cause
remanded to the trial court for the collection of
costs and any further necessary proceedings.

TODD, P.J, and CANTRELL, J., concur.

1990 WL 38358, 118 PUR.4th 288, 1990 WL
38358 (Tenn.Ct.App.)

END OF DOCUMENT
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